MEMORANDUM 


STATE OF MINNESOTA 
BOARD OF PHARMACY 



Date: April 27, 2015 
To: Senator Julie Rosen 

From: Cody Wiberg, Executive Director 
Minnesota Board of Pharmacy 
Re: Rescheduling of marijuana 


This memorandum is in response to your request for technical assistance regarding the 
potential rescheduling of marijuana from Schedule I to some other Schedule. The Board 
of Pharmacy has been petitioned three times to use its rule-making authority to either 
reschedule marijuana or to remove it from the controlled substance schedules entirely. 
The Board denied all three petitions, strictly on legal grounds. The Board did not address 
the issue of whether or not marijuana has “accepted medical use.” 

Summary of Main Points Made Below 

□ Rescheduling marijuana would be pointless if the intent were to actually allow 
people access to the drug for medical purposes. Other state laws (and the Federal 
Controlled Substances Act) require controlled substances in Schedules II - IV to 
be prescribed by licensed prescribers and dispensed by prescribers or pharmacies. 
However, state and federal law makes it a felony to sell marijuana. Prescribers 
and pharmacists that dispensed marijuana, even pursuant to a prescription, would 
be committing felonies. It seems highly unlikely that very many prescribers or 
pharmacists would dispense marijuana and risk being charged criminally. 

□ The term “accepted medical use” is not defined in Minnesota Statutes. Whether 
or not marijuana has “accepted medical use” is, of course, controversial. Medical 
marijuana advocates argue that the fact a number of state governments have 
created “medical” marijuana programs means that the drug has “accepted medical 
use.” However, the United States Food and Drug Administration, the White 
House Office of National Drug Control Policy and some professional 
organizations do not accept the premise that marijuana has accepted medical use. 
If it uses the same criteria that the Board uses when making its scheduling 
decisions, the Legislature would have to find that that marijuana has “accepted 
medical use” in order to move marijuana from Schedule I to one of the other 
Schedules. I would note that when the Legislature enacted medical cannabis 
legislation in 2014, it did not reschedule the products allowed to be used under 




that program. Instead, it chose to exempt the authorized use of such products 
from criminal penalties. 

Legal Issues 

Minn. Stats. §152.02, subd. 07 requires the Board to consider certain factors when it 
exercises its scheduling authority. If the Legislature were to base its own scheduling 
decisions on those factors, it would have to conclude that marijuana has no abuse 
potential in order to remove it entirely from the schedules. However, marijuana clearly 
does have a potential for abuse. It use can cause altered sensations, altered perceptions of 
time, changes in mood, difficulty thinking and, impaired memory. 

It would be pointless for the Legislature to simply move marijuana from Schedule I to 
some other Schedule, without making other changes in Chapter 152. For the sake of 
argument, assume that the Legislature placed marijuana in Schedule II. Minn. Stats. 
§152.11 prohibits the dispensing of a Schedule II controlled substance unless it is 
prescribed by a licensed prescriber. Minn. Stats. §152.12 effectively requires that the 
dispensing of controlled substances be done by either licensed prescribers or licensed 
pharmacists working within pharmacies. 

However, Minn. Stats. §152.025 makes it a felony-level crime to sell “one or more 
mixtures containing marijuana or tetrahydrocannabinols.” Consequently, even if 
marijuana were moved to another Schedule, prescribers and pharmacists would be unable 
to sell marijuana without committing a felony under state law - unless the legislature 
amended other sections of statutes. And even if the Legislature did amend those 
sections, prescribers and pharmacists would still be violating federal law by possessing 
marijuana with the intent to dispense it. It seems highly unlikely that very many 
prescribers or pharmacists would dispense marijuana and risk being criminally charged. 

Accepted Medical Use 

One of the factors that the Board must consider when making a scheduling decision is 
whether or not a drug has “currently accepted medical use in the United States.” The 
phrase “accepted medical use” is not defined in Minnesota Statutes. Whether or not 
marijuana has “accepted medical use” has been hotly debated - including last Session, 
when the Legislature grappled with the issue. 

Some medical marijuana advocates argue that the fact that a number of state governments 
have created “medical” marijuana programs means that the drug has “accepted medical 
use.” They point out that some practitioners in those states have been willing to certify 
that patients might benefit from the use of marijuana. The Legislature could, of course, 
decide to accept that argument and conclude that marijuana does have “accepted medical 
use.” 



However, the Legislature might also want to consider the positions that the United States 
Food and Drug Administration (FDA) and the White House have taken on this issue. The 
FDA has the following question and answer on its Web site (emphasis added): 

Q. Is marijuana safe for medical use? 

A. The FDA has not approved any product containing or derived from botanical 
marijuana for any indication. This means that the FDA has not found any such 
product to be safe or effective for the treatment of any disease or condition. Study 
of marijuana in clinical trial settings is needed to assess the safety and 
effectiveness of marijuana for medical use. 

The FDA will continue to facilitate the work of companies interested in 
appropriately bringing safe, effective, and quality products to market, including 
scientifically-based research concerning the medicinal uses of marijuana. 

When the FDA approves a new drug for use within the United States, it considers 
scientific studies that are designed to assess the relative risks and benefits of the drug for 
specific disorders. Those studies are conducted on drugs for which the strength and 
formulation are known and tightly controlled - and for which the method of 
administering the drug is reliable (i.e. that the same dose of drug each time it is 
administered). The problem with raw plant material, like marijuana, is that the 
percentage of potentially active substances present in the plant is not always known. In 
addition, smoking the plant material is not necessarily a reliable method of 
administration. That makes it difficult for the FDA to approve marijuana, as the raw 
plant, for medical use - rather than approving specific, standardized extracts for use. 

The White House Office of National Drug Control Policy (ONDCP) has the following 
statement on its Web site: 

“The Administration steadfastly opposes legalization of marijuana and other drugs 
because legalization would increase the availability and use of illicit drugs, and 
pose significant health and safety risks to all Americans, particularly young 
people. 

The following statements are also found on the ONDCP Web site (emphasis added): 

Isn’t marijuana generally harmless? 

No. Marijuana is classified as a Schedule I drug, meaning it has a high potential 
for abuse and no currently accepted medical use in treatment in the United States. 

A number of States have passed voter referenda or legislative actions allowing 
marijuana to be made available for a variety of medical conditions upon a 
licensed prescriber’s recommendation, despite such measures’ inconsistency with 
the scientific thoroughness of the FDA approval process. But these state actions 



are not, and never should be, the primary test for declaring a substance a 
recognized medication. Physicians routinely prescribe medications with 
standardized modes of administration that have been shown to be safe and 
effective at treating the conditions that marijuana proponents claim are relieved 
by smoking marijuana. Biomedical research and medical judgment should 
continue to determine the safety and effectiveness of prescribed medications. 

The American Medical Association (AMA) also does not endorse the medical use of 
marijuana. In November of 2013, the AMA reiterated its opposition to marijuana 
legalization. In a report issued in 2009, the AMA noted that: 

“Despite more than 30 years of clinical research, only a small number of 
randomized, controlled trials have been conducted on smoked cannabis.” 

In that report, the AMA stated that the federal scheduling of marijuana should be 
reviewed - but only for the goal of “facilitating the conduct of clinical research and 
development of cannabinoid-based medicines, and alternate delivery methods.” In 
recommending this review of federal scheduling, the AMA cautioned that, “[tjhis should 
not be viewed as an endorsement of state-based medical cannabis programs, the 
legalization of marijuana, or that scientific evidence on the therapeutic use of cannabis 
meets the current standards for a prescription drug product.” 



